TORCH LAKE TOWNSHIP

ANTRIM COUNTY, MICHIGAN

MINUTES OF AUGUST 8, 2007

ZONING BOARD OF APPEALS

TOWNSHIP HALL, EASTPORT, MICHIGAN

Present:  Keelan, Martel, Colvin and Houghton

Absent:  None

Alternates:  Barr present; Nothoff abs.

Others:  Briggs

Audience:  35

1. Meeting convened at 7:03 PM.  Roll call.  All present.  Hein and Barr excused themselves from the Public Hearing portion of the meeting.   Keelan explained tonight’s procedures, starting with comments from Township officials, appellant, correspondence received, comment from the audience, rebuttal and close of Public Hearing.  He reminds the board and audience that the hearing tonight is only to interpret the zoning ordinance.  Whether weddings at A-Ga-Ming are good or bad for the community is not our concern.

2. Mr. Briggs states his purpose for the appeal tonight.  He believes the use, the weddings and other parties at A-Ga-Ming, is a commercial use and is not a use that is permitted in the PRD zone.  He read into the record a letter he had previously composed, dated 2 Aug 08, explaining his interpretation of the A-Ga-Ming activity.  Mr. Houghton read into the record the original letter of Briggs’ ruling, addressed to Mike Brown, dated November 9, 2006, in which he informs Mr. Brown that the weddings being held at A-Ga-Ming are a commercial activity and are not allowed in the PRD.  It is stated in the letter that his opinion is backed up by the township professional planning consultant and the township attorney. Mr. Keelan reminded the audience that it is the Township that has asked for the interpretation, not Mr. Brown.

Mr. Houghton read into the record correspondences that were received in regard to tonight’s meeting from Bonnie Nothoff, Mr. & Mrs. Ross Graham and Mr. & Mrs. Szurek.  All letters are on file with the original copy of these minutes.

From the audience, Nancy Ellison stated that to her recollection, the original condos were PUD and the golf course and clubhouse were commercial.  She is unsure when the PRD occurred.  Mr. Briggs is asked to look up the original zoning and he found that in 1995 it was zoned something that was called PD, which is no longer a zoning district defined in the ordinance.  In 1995 it was changed to PRD.

Diana Hein stated she agrees the parties, etc are a commercial activity, but the ordinance allows commercial when it services the residents and the recreational development. She believes this type of commercial activity should be allowed.  


Terry Wooten of Stone Circle addressed the board.  He stated that since these receptions started a couple of years ago, they are severely affecting the quality of the Circle’s evenings.  He contacted Mr. Brown last year regarding his concerns.  It didn’t change that much and there were problems again this spring.  He is willing to work with these people, to get along with his neighbors, no matter what the decision is.

Tom Welsh stated that as a member of A-Ga-Ming he supports all letters that were read.  A golf course is a commercial activity, as is the bar and the restaurant.  Having a place to host outings, meetings, weddings, is a natural function of what golf courses do.  It should have been zoned PUD in the first place, and if it was, there is no one who has the right to change that without public hearings and/or a vote of the residents of the community. Briggs' is questioned by Keelan regarding Mr. Welch’s statement that the changing of the PUD to a PRD can’t be done without public hearings and a vote of the people.  Briggs’ response is that to rezone property, according to the ordinance, you need public hearings and Township Board approval, but it does not require a referendum. 

Jim Tolison, superintendent at A-Ga-Ming since 1978, stated that since the mid 1980’s weddings have taken place at A-Ga-Ming without complaint.  Weddings are part of the golf business.  He believes there should not be a special exemption in Torch Lake Township that says you can run a commercial facility but you cannot have weddings. 

Jack Mayer stated that he is also a member of A-Ga-Ming and he is greatly affected by the noise.  That is the problem, the noise.

Terri Kimball, of Elk Rapids Chamber of Commerce, believes that A-Ga-Ming has been a tremendous economic benefit to the area.  She suggests the board work with the owners to impose some sort of noise restrictions.  Find a way to make it work.

Greg Guggemos, attorney for A-Ga-Ming, spoke of zoning.  He stated that when, in 1995, the golf course was zoned PD, wedding receptions were a permissible activity.  When you have an existing use that is permissible under zoning and then zoning is changed, you become a legal non-conforming use.  You have the right to continue that use.  He refers to Article 4, section 4.3, of the Ordinance, which authorizes that.  He refers to section 14.02 c., which explains permitted uses in recreational facilities.  Keelan interrupts to get clarification from Briggs regarding Section 14.02, recreational facilities.  In the ordinance it says for the benefit of residents and that is the issue.  Briggs agreed and stated if that  “and” were not in the sentence and the second half of the sentence were not there, he doesn’t think he would have interpreted it as he did.  But it says what it says.  Guggemos continued by stating nowhere in the ordinance is there any reference to wedding receptions at all as a permitted use or not.  If it is ok for the VFW or Church or Township Hall to hold a reception, why not A-Ga-Ming?  He finally agrees that what this is about is noise.  He said that A-Ga-Ming has implemented procedures and safeguards to stop this.  Keelan interrupts to get back on track, stating we’re not going to talk about noise.  Guggemos’ agrees.  What the position is, is that since non-residents are using it, it’s not proper, that what we’re saying is that a place of public accommodation is authorized and is told by the Township to discriminate. A resident of the development can use that facility but a non-resident can’t.  By law, they can’t do that.  It’s a business, open for public accommodation.  The township cannot, by legislation, say residents can use this facility and non-residents can’t.  It’s called equal protection of the law.  Keelan asks if he is saying the zoning ordinance is illegal?  Guggemos replied that, if the interpretation given is endorsed by this board, he believes we have a serious equal protection problem.  If we interpret the ordinance to say this is just an accessory use of a golf course, then we don’t have any other issues to worry about.  We are willing to sit down with township officials to work out a program so we don’t have a noise issue.

George Cicinelli lives about 300 yards from a tent, not a church or a building that’s enclosed.  Two Saturdays ago the noise was tremendous.  He doesn’t like to complain, but it was loud and clear.  A reception is recreational?  That’s beyond him.  If they want to build a building to have it in, God bless them.

Dave Barr wants to know what it would take for A-Ga-Ming to change the zoning from PRD to PUD? Keelan responds that that’s not what we are here for.  If the majority of the community disagrees with the ZBA’s decision, the remedy is to change the ordinance, but that’s not anything we can do.  Were just going to try and determine what the ordinance says.  

Rebuttal from Briggs that the equal protection argument was kind of auspicious.  The non-conforming use thing, if that is correct, is an excellent argument.  We can research and see what is being done there and what the ordinance allowed at the time.  If a non-conforming use is discontinued for 18 months then the grandfathering is lost.  We will also need to look at the ordinance regarding expansion of uses.  If they had a continuing non-conforming use, then my interpretation wouldn’t be applied.

Tom Strohm stated that we have just come through an arduous process of developing our new township facilities and certain elements of the original plan weren’t transparent to the residents. There is some precedence, from a resident’s perspective, that some planning done by the township wasn’t fully transparent.  So he’s questioning that in the past some of these meetings may have taken place and they may have not, relative to changing from a PD to a PUD or a PRD.  Keelan asks if he is questioning whether there was Public Notice and Strohm replied exactly.  There probably should be records that would verify whether there was public notice or not.  With no further comment from the audience, the Public Hearing is closed.

Houghton reminds the board they have no responsibility for zoning and are only to look at the language.  He suggests looking at 14.01 and 14.02 and if it is clear, make our decision based on that language.  If there are ambiguities, they need to be looked at.  The non-conforming use issue should have records and can be put to rest one way or another.  In terms of the use for residents only, he’s not sure where to draw the line.  Who is a resident and who can they allow use of their facilities?  

Martel commented that at a minimum, he believes the use is non-conforming, but on the other side, it is ordinary and customary at golf courses to allow this type of activity. He is concerned about the noise and wants them to know that the Township Board is considering a noise ordinance.  He believes this is a permitted use and they are within their bounds.

Keelan refers to 14.02 and the list of permitted uses, but the ordinance says for the residents of the PRD.  They can have their own weddings, but can they have weddings for people in Ohio or Chicago, which their advertising is soliciting?  He then asked what’s the difference in advertising for people in Ohio to come play golf and advertising to come to a wedding?  Briggs’ reply is that a golf course is to golf.  He believes the business as he describes it is not a recreational amenity, but believes it is a party hosting business, which is different from playing golf.  He agrees that you can argue along those lines, which is why he requested an interpretation by this board.  

Colvin stated that any reception he has attended at a golf course was in a building, not out doors.  He has sympathy for the neighbors.  People can’t be controlled when they are outside moving around.  Mike Brown responds, regarding the noise issue, that they are working with the locals towards a solution.  Keelan believes this is leading toward cleaning up the zoning ordinance, but the problem is the ordinance is not real clear right now.

The board moves to Finding of Fact:

1. Holding receptions as currently practiced at A-Ga-Ming are a commercial activity.

2. They say they have been holding these receptions since 1977.

3. They are advertising on the Internet and in newspapers.

4. The definition of a resident is unclear.

5. The Land Use Plan designates the A-Ga-Ming area as Resort Residential for the future.

6. 75% of MGCOA members offer banquet, wedding receptions, dining or community meeting facilities, according to Kate Moore, executive director.

Motion by Keelan to uphold Mr. Briggs’ ruling dies for lack of second.  Houghton moves to defer our decision to our next meeting in September, and we study the issue and come back prepared with ideas and drafts of motions to see if we can gel together a motion the majority can be in agreement with.  Seconded by Colvin.  Motion carries 4-0.  Mr. Guggemos thanks the Board for their time and states that he would prefer to see if we could get to a resolution that is acceptable to everyone.  He suggests reconvening in 60 days and see if we can work through the Township Board to some type of decision.  There is a motion by Houghton and seconded to rescind our decision on our previous motion.  Motion fails 0-4.  This issue will be on the September agenda.

3. Minutes of July 11, 2007 are discussed.  The motion by Hein and seconded to accept the minutes as prepared carried 5-0.

4. There will be an appeal at the September 12th meeting.  The board discussed the “Zoning Variance Inspection Report” received from Houghton and there is a motion by Hein to accept the form and put it into the process for variance inspection.  Motion carried 5-0.  Martel recommended the form be sent to the Board for them to look at and he agrees to do this.  A copy is included with the original minutes of this meeting.  Martel passed out a copy of the zoning ordinance amendment that will be discussed at the Planning Commission meeting on August 14th.  The board briefly discussed their handling of tonight’s meeting, but no action was taken.  With no further business, the meeting was adjourned at 10:10 PM.

These minutes are respectfully submitted and are subject to approval at the next regularly scheduled meeting.

Kathy S. Windiate

Recording Secretary

